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Sweet, D.J.,

Def endant John J. Cassese ("Cassese") has noved for a
judgnent of acquittal pursuant to Federal Rule of Crimnal
Procedure ("Rule") 29(c), along with a conditional grant of a new
trial pursuant to Rule 29(d), and, in the alternative, for a new
trial pursuant to Rule 33. As set forth bel ow, Cassese is granted

a judgnment of acquittal and conditionally granted a new trial.

Prior Proceedings

On February 25, 2002, the SEC filed a conpl ai nt agai nst
Cassese for insider trading in Data Processing Resources
Corporation ("DPRC') securities. Neither adm tting nor denyi ng any
of the allegations against him Cassese consented to the entry of
a Final Judgnment of Permanent Injunction and Oher Relief (the
"Consent Order") in the civil enforcenent action against him In
t he Consent Order, Cassese agreed to pay di sgorgenent in the anount
of $150, 937.50, plus prejudgnent interest of $19,512.84, and to pay
a civil penalty in the amount of $150,937. 50.

Cassese was subsequently crimnally indicted in Mrch
2003 and charged with two counts of insider trading. On July 23,
2003, the count predicated on Section 10(b) (Count Two) was

di sm ssed because Cassese owed no fiduciary duty to Peter Karnanos



("Karnmanos")! or his conpany, Conpuware. United States v. Cassese,

273 F. Supp.2d 481, 486-88 (S.D.N. Y. 2003). The renui ni ng count of
the Indictnment (Count One) charged Cassese with violating Section

14(e) and Rul e 1l4e-3.

Two jury trials were held. The first trial, which began
on Septenber 15, 2003 and |l asted six days, resulted in a mstria
after the jury was unabl e to reach a unani nous verdict. The second
trial commenced on Septenber 29, 2003, and after a four day trial,

the jury rendered a guilty verdict.?

After the close of the governnment's case-in-chief in the
first trial, Cassese noved for a judgnment of acquittal pursuant to
Rule 29, arguing that a crimnal prosecution under Rule 14e-3
requi red the governnent to establish as separate elenents of the
crinme that Cassese knew t he Conpuware- DPRC nerger woul d take the
formof a tender offer and that substantial steps had been taken in
furtherance of that tender offer; and that the governnent failed to

produce any evidence of such know edge. This notion was deni ed.

1 Karmanos is the Chief Executive Oficer and Chairman of

Conpuwar e.

2 Cassese was convicted on Count One of the Indictnment after

| ess than three hours of deliberation by the jury.
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In the first trial, upon further questioning fromthe
jury,® the jury was instructed that the law did "not require the
governnent to prove that the defendant had know edge of a tender
offer." However, they coul d consi der Cassese's "know edge, or |ack
of knowl edge, of a tender offer with respect to the issue of [his]

intent and wllfulness." (First Trial Court Ex. 9.)

Inthe second trial, after the governnent rested, Cassese
again noved for a judgnent of acquittal pursuant to Rule 29. He
noved on two grounds, incorporating by reference the argunents
advanced in his Rule 29 notion fromthe first trial and arguing in
the alternative that all of the evidence offered to establish his
intent was circunstantial and consistent with his innocence, or at
nost, equally supported inferences of innocence and guilt. This
notion was denied wi thout prejudice to a later notion for a

j udgnment notwi t hstandi ng the verdict.

At 4:35 p.m on its only day of deliberations, the jury
asked to hear certain testinony of Barry Goldsmth ("Goldsmth"),
t he i nvestnent banker who worked on the Conpuware/ DPRC deal. The
testinony related to Conputer Horizons' interest in acquiring DPRC

in 1998, about a year before the stock trades at issue took pl ace.

® The jury sent a note to the Court, asking "Are you able to

instruct the jury whether John Cassese had to be told or find out
directly that there was going to be a tender offer or may the jury
use possession of other material information to connect the
def endant wi th knowl edge of a tender offer for DPRC?" (First Trial
Ex. 8.)



At 4:55 p.m, after hearing this testinony, the jury rendered a
verdict of guilty. After the verdict, Cassese renewed his Rule 29

noti on.

Cassese's instant notion was narked fully submitted on
Novenber 7, 2003. Cassese clainms that he should be granted a
judgnment of acquittal because the evidence was insufficient as a
matter of lawto establish that he acted with crimnal intent. In
the alternative, he argues that a new trial is necessary because
the verdict was agai nst the weight of the evidence; the last jury
note showed it relied on evidence that could not reasonably be
interpreted to support Cassese's guilt; and Cassese was unfairly
prejudiced by the governnment's argunents regarding an "anger

theory,"” which has no evidentiary basis.

Facts Established by Proceeding

The testinmony and exhibits offered during the second

trial established the follow ng facts:

Cassese was the Chairman and President of Conputer
Hori zons Corporation, a New York corporation with its principa
pl ace of business in Muntain Lakes, New Jersey. Cassese founded
Conputer Horizons in 1969. By 1999, when it was in its 27'" year

as a public conpany, it had grown to $ 515 million in revenue. It



had 4,800 enployees globally, 800 clients, and 50 offices

wor | dwi de.

In April 1999, Conputer Horizons and Conpuware entered
i nto di scussi ons about a possi bl e busi ness conbi nati on. There was
a single neeting between executives of Conpuware and Conputer
Horizons on April 12, 1999, which resulted in a proposal by
Compuwar e to purchase Conputer Horizons. This offer took the form
of aletter of intent ("Letter of Intent") that attached a proposed
confidentiality agreenent ("Proposed Confidentiality Agreenent").
Gol dsmith, Compuware's investnent banker, forwarded the Letter of
I ntent and Proposed Confidentiality Agreenment to Conputer Horizons
on May 4, 1999.

The Letter of Intent offered Conputer Horizons
$22. 50/ share for all outstanding shares. According to the Letter
of Intent, this transaction would take place through either a
tender offer or cash nerger. The Board of Directors of Conputer
Hori zons rejected Conpuware's offer as too | ow. Sonetine towards
the end of May 1999, Coldsmith called Cassese and told himthat
Compuwar e had decided not to acquire Conputer Horizons at that

tinme.

At the sane tine that Conpuware made its initial contact
wi th Conputer Horizons, it also contacted DPRC about the possibil -

ity of a nerger. The parties met in April and May of 1999, and by



t he begi nning of June, the DPRC Board of Directors had approved a
merger with Conpuware. On June 17, 2003, CGoldsmth asked the Chi ef
Executive Oficer of Compuware, Karnmanos, to call Cassese to tel

hi m t hat Conpuware was going to buy another conpany, but that it
m ght be interested in buying Conputer Horizons in the future.
Kar manos had not been involved in his conpany's negotiations with
Conmput er Horizons and was not even aware that an offer had been

made t o Conmputer Horizons until over a year after this phone call.

On June 21, 1999, Karmanos spoke with Cassese, whom he
had never nmet, for the first and only tine on a four-nm nute phone
call. During that call, Karmanos told Cassese that (1) Conpuware
woul d not be doing a deal with Conputer Horizons at that tine, but
m ght be interested in purchasing it in the future; and (2) that
Compuwar e was goi ng to announce a deal with DPRC i nstead. Karnmanos

did not tell Cassese any details about the deal.

On June 22, 1999, Cassese purchased 15, 000 shares of DPRC
stock in two brokerage accounts in his own nane, in which he
regul arly made unsolicited purchases of stock. At approxinmtely
9:30 a.m that day, Cassese called his Mrgan Stanley broker,
Joseph Moschel la ("Mdschella"”) (a friend of his sons) to buy shares
of DPRC. Moschella was not there. Cassese then called M chael
Pizzutello ("Pizzutello"), his Merrill Lynch broker, and pl aced an
order for 10,000 shares of DPRC. \Wen Mschella called Cassese

back a few mnutes later, he placed an order with him for an



addi tional 5,000 shares of DPRC. To cover the purchase price of
t he DPRC stock, Cassese asked Moschella to liquidate a position in

| KON, with respect to which he made a substantial profit.

Moschel | a and Pizzutello testified that Cassese did not
seem nervous or excited when he called them he bought a normal
nunber of shares and used an ordi nary anmount of noney; and, as was
common for Cassese and ot her clients, he bought shares first thing
in the norning before his business day began. Moschel l a al so
testified that it was conmon for Cassese to |iquidate a position in
one stock to buy another. Both brokers testified that Cassese had
made nmuch | arger purchases of stock in the past with respect both
to the nunber of shares and purchase price. Cassese had further
pur chased DPRC stock before; in an account he nmintai ned at Robert
W Baird & Co., Inc., Cassese previously purchased 1,500 shares of
DPRC i n Novenber 1996 and anot her 500 shares of DPRC in March 1997,
and sold all 2,000 shares in June 1997. Cassese never asked the
brokers to nonitor DPRC stock and never called in to check on the

price or status of the stock.

On June 24, 1999, at 8:43 a.m, Conpuware announced t hat
it would nmake a tender offer for all of the outstandi ng shares of
DPRC at $24.00/share. Mschella saw the news of the tender offer
that norning and called Cassese to tell him about it, but was
unable to reach him Moschella eventually spoke with Cassese at

approximately 1:45 p.m and i nformed hi mof the nmerger announcenent



and the current trading price of the stock. Cassese seened
surprised to | earn of the announcenent and asked Moschella to sel
t he DPRC shares. Cassese nade a profit of approxi mately $49, 000 on

this sale.

Approxi mately twenty m nutes | ater, Cassese cal |l ed Donal d
Pizzutello ("M. Pizzutello"), Mchael Pizzutello' s father and
partner, and asked himto sell the DPRC shares held in his Merrill
Lynch account. Cassese nade a profit of al nbst $100, 000 on these
transactions. During a subsequent tel ephone conversation with M.
Pizzutel l o, Cassese asked himif he could cancel the trades, and
M. Pizzutello told him that the trades could not be undone.
However, when interviewed by FBI agents several years later, M.
Pizzutello did not remenber Cassese asking him to cancel the
trades. Upon being advised of this interview by M. Pizzutello,
Cassese refreshed his recollection and asked himto call the FBI
back and set the record straight on that point, which is what M.

Pi zzutell o did.

I. Cassese's Rule 29(c) Motion is Granted

A. Cassese's Rule 29(c) Motion

Cassese clains that the evidence is insufficient to
establish that he acted with the requisite crimnal intent for two

reasons. First, he argues that the governnment presented no



evi dence fromwhich the jury reasonably could have inferred that he
knew or shoul d have known t hat t he Conuwar e/ DPRC deal was a tender

offer, and "in the uni que context of this case," Cassese coul d not

have believed his conduct was unlawful w thout such know edge.
(Cassese's Mem at 11 (enphasis in original).) Second, he argues
that "even assumi ng" he could be convicted regardl ess of his |ack
of know edge that a tender offer was involved, "the evidence that
the governnent clainmed was proof that M. Cassese acted willfully
actually showed his innocence; or, at worst, equally supported
i nferences of innocence and guilt and thus created reasonabl e doubt

as a matter of law " |d.

B. The Rule 29(c) Standard

Where "there is no evidence upon which a reasonable m nd
m ght fairly conclude guilt beyond a reasonabl e doubt” on "each and
every el ement of the charged offense," a judgnent of acquittal is

required pursuant to Rule 29. United States v. Mariani, 725 F.2d

862, 865 (2d Cr. 1984) (internal quotations and citations
omtted). "[Where a fact to be proved is also an el enent of the
of fense [such as intent] it is not enough that the inferences in
the governnent's favor are pernmissible. [The court] nust also be
satisfied that the inferences are sufficiently supported to permtt
a rational juror to find that the elenment, like all elenents, is

beyond a reasonable doubt.”™ United States v. Mrtinez, 54 F.3d

1040, 1043 (2d Cir. 1995) (reviewi ng the sufficiency of evidence of
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defendant's intent to distribute a controlled substance); United

States v. D Amato, 39 F.3d 1249, 1256 (2d GCir. 1994) ("[A]

convi ction based on specul ati on and surm se al one cannot stand
[ T] he governnment mnust introduce sufficient evidence to allow
the jury to reasonably infer that each essential elenment of the

crinme charged has been proven beyond a reasonabl e doubt.").

C. The Mens Rea Requirement Under Rule l4e-3

Rul e 14e-3 states in pertinent part:

| f any person has taken a substantial step or steps to
commence, or has comrenced a tender offer ..., it shal

constitute a fraudul ent, deceptive or mani pul ati ve act or
practice within the neaning of section 14(e) of the Act
for any other person who is in possession of material
information relating to such tender offer which
I nformati on he knows or has reason to know i s nonpublic
and which he knows or has reason to know has been
acquired directly or indirectly from/[an inside source]

17 C.F.R 240. 14e-3 (enphasi s added).

The nens rea requirenent for the tender offer and that
substanti al steps have been taken to commence it raises a difficult
question that has not yet been ruled upon by the Second Crcuit.
This is an especially difficult case because unlike the conduct

involved in the overwhelmng majority of insider trading cases,
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Cassese's purchase of stock did not violate Section 10(b).* Where
a defendant is charged with violations of both Section 10(b) and
Rule 14e-3, the w | ful ness requirenment under Section 32(a) for
both charges is sinmultaneously satisfied by proof of intent to
violate Section 10(b)'s general prohibition against trading on
inside informati on that the defendant acquired in the context of a
fiduciary duty. 1In such cases, the proof for the state of m nd of
the nore general Section 10(b) charge can satisfy the state of m nd

requi renent for the Rule 14e-3 charge as well.

1. Knowledge of a Tender Offer Is Not an
Element of Rule l4e-3

However, the Second Circuit has upheld district court
deci sions where the jury was instructed that there is no nens rea
requirenent wwth regards to the "tender offer elenent” of Rule 1l4e-

3. For instance in United States v. Chestnman, 88 Cr. 455 (JMWN

(S.D.N.Y.), the jury charge (at 907) started:

It is not necessary that you find that the defendant knew

what substantial steps had been taken. It is enough that
you find one or nore substantial steps were in fact
taken.... It is not necessary that the defendant knew

* Cassese indicates that "[i]n the nore than two decades
since the SEC pronulgated Rule 14e-3," he is aware of only one
other crimnal case that alleged a violation of Rule 14e-3, but not
section 10(b). (Cassese's Mem at 12 n.3 (citing United States v.
Fal bo, No. 92 C. 0763 (S.D.N Y. 1992).) Furthernore, in that
case, "the defendant not only knew that the transaction would be a
tender offer, but also breached a fiduciary duty to obtain the
information." [|d. (citing SECv. Falbo, 14 F. Supp.2d 508, 522-23,
525 (S.D.N. Y. 1998)).

12



that the infornmation related to a tender offer, as |ong
as the information did, in fact, relate to a tender
of fer.

See also United States v. Flanagan, 95 C. 105 (JSM (S.D.N.Y

Sept. 21, 1995); United States v. Ballesteros Gutierrez, 01 Cr. 258

(LAK) (S.D.N. Y. Feb. 25, 2002); United States v. Robles, 00 Cr.

1169 (RMB) (S.D.N. Y. Sept. 30, 2002) (jury instructions not
requiring the jury to find that defendant was aware that the
information related to a tender offer or that the parties had taken

substantial steps to conmmence a tender offer).

The Second Circuit upheld this decisionin United States

v. Chestnman, 947 F.2d 551 (2d Cr. 1991) (en banc). In the due

process section of the opinion, the Second Circuit stated:

Chest man next argues that his Rule 14e-3(a) convictions
vi ol ate due process because he did not have fair notice
that his conduct was crininal. Gven the explicit
| anguage of Rule 14e-3(a), we also reject this claim.

Rul e 14e-3(a) explicitly proscribes trading on the
basis of material nonpublic information derived from
i nsider sources. Unlike Rule 10b-5, Rule 14e-3(a) is not
a general, catchall provision. It targets specific
conduct arising in a unique context— tender offers. The
| anguage of the rule gave Chestrman, a sophisticated
stockbroker, fair notice that the conduct in which he
engaged was crim nal .

Id. at 463-64. See also SEC v. Warde, 151 F.3d 42, 47-48 (2d Cir.

1998); SEC v. Mayhew, 121 F.3d 44, 49 (2d Cr. 1997) (affirmng

convi ctions where there was no evidence that the defendant knew

13



that the inpending transaction was being structured as a tender

of fer).

The Eighth Circuit dealt with this issue in United States

v. O Hagan, 139 F. 3d 641(8th Gr. 1998), concluding that Rule 14e-3
does not require that a defendant know that substantial steps

toward a tender offer have been taken. The court stated:

Rul e 14e-3(a) requires that ‘any person' nust have taken
a substantial step or steps' towards the tender offer.
The rul e does not require the defendant to have know edge
of these acts. Instead, the defendant need only ‘know or
have reason to know that the material information is
‘nonpubl i ¢ and has been acquired directly or indirectly
from the tender offeror in sone way.

O Hagan, 139 F.3d at 650. However, the court declined to decide
whet her the due process clause in the crimnal context "requires
the court toread into Rule 14e-3(a) a requirenent that [defendant]
had knowl edge of the substantial step or steps taken prior to the
tender offer"” since this claimwas raised in the first tine in
defendant's brief to the Suprene court and had not been preserved.
Id. Thus, holding that know edge of substantial steps was not an
el ement of Rule 14e-3, the court declined to deci de what nens rea,

I f any, due process required in order to find cul pability.

In the civil context, the First Crcuit held in SEC v.
Sargent, 229 F. 3d 68, 79 (1st G r. 2000), that "Rul e 14e-3 does not

require that a person charged with violating the rule have

14



know edge that the nonpublic information in his possession rel ates
to a tender offer.” Id. The court reasoned that "[t]here is
sinply no language in the Rule indicating that a defendant nust
know t hat the nonpublic information in his possession relates to a
tender offer.” Id. at 78. The court further pointed to the
acconpanyi ng rel ease to the SEC s pronul gati on of Rul e 14e-3, which
explained that "[f]or the first two requisites, i.e., materiality
and relation to a tender offer, there is no ‘knows or has reason to
know standard.” [d. at 79 (quoting Tender O fers, Exchange Act
Rel ease No. 17120, 1980 W. 20869, at *6 (Sept. 4, 1980)).

Based on these authorities, know edge of a tender offer

is not an el enent of Rule 14e-3.

2. Criminal Liability Requires that a
Defendant Act Willfully, or with a
Realization of Wrongful Conduct, Under
Section 32 (a)

However, according to section 32(a) of the Securities
Exchange Act, "willfully” is the requisite nens rea for crimnal
liability under Rule 24e-3. 15 U S.C § 78ff(a). The Second

Crcuit interpreted "willfully” inthis context in United States v.

Peltz, 433 F.2d 48 (2d Gr. 1970). The Second Circuit drew a

distinction between "willfully" and "know ngly," expl aining:

A person can wllfully violate an SEC rule even if he
does not know of its exi stence. This conclusion follows
fromthe di fference between the standard for viol ati on of

15



the statute or arule or regulation, towit, "wllfully,"
and that for false or msleading statenents, nanely,
"Willfully and know ngly." It follows also from the
provi so whereby | ack of know edge of a rule or regul ation
prevents inprisonnment but not a fine.

Id. at 54; see also United States v. Di xon, 536 F.2d 1388, 1397 (2d

Cr. 1976) ("[T]he contrast between the first and second cl auses
[of § 32(a) of the Securities Exchange Act] and the clear inference
that a person nmay be convicted (although not inprisoned) for
violating a rule of whose existence he is unaware shows that
'willful' has less than its ordinary significance in prosecutions
for violation of the first clause; and that the requirenent would

be satisfied by the | esser showng outlined in Peltz.").

The Second Circuit then defined willfully as "a realiza-
tion on the defendant's part that he was doing a wongful act"”
under the securities laws and "that the know ngly wongful act
i nvolved a significant risk of effecting the violation that has

occurred. " Peltz, 433 F.2d at 55. See also Metronedia Co. V.

Fugazy, 983 F.2d 350, 364 (2d Gir. 1992) (same). Thus, willful ness

requires a "realization" of wongful conduct under the securities

laws involving "a significant risk of effecting” a violation.

3. Cassese Must Have Believed that the
Information Related To, or Most Likely
Related To, a Tender Offer

16



Based on these authorities, know edge of a tender offer
or substantial steps is not a requirenment for liability under Rul e
14e-3 in either crimnal or civil cases. However, for there to be
crimnal liability, a defendant nust have a "realization" of
wr ongf ul conduct under the securities |aws (Peltz, 433 F. 2d at 55),
and "[g]ood faith on the part of the defendant is a defense to a
charge of securities fraud" (Cassese Jury Charge at 12). As the
Cassese jury charge instructed, "If the defendant acted at all
relevant tinmes in good faith and held an honest belief that his
actions were proper and not in furtherance of any illegal venture,
it is your duty to acquit him Id. "WIIlfully" entails "the
intent to do sonething that the law forbids,” and it refers to
action taken "with a bad purpose to di sobey and di sregard the | aw. "
Id. Thus, the governnent does not have to prove the defendant's
knowl edge of the tender offer, but it does have to prove Cassese's

belief that he commtted an illegal act. Since there is "no

general duty to refrain from trading on material nonpublic

i nformation," the def endant nmust have believed that the i nformation
related to, or nost likely related to, a tender offer in order to

i npose crimnal liability. [1d.?

> The Suprenme Court has "recogni zed that the nental el enent

in crimnal |aw enconpasses nore than the two possibilities of

'speci fic' and ‘general' intent. . . The Model Penal code, for
i nstance, recognizes four nental states -- purpose, know edge,
reckl essness, and negligence." Liparotav. United States, 471 U. S

419, 423 (1985) (citing ALI, Model Penal Code § 2.02). Wt h
regards to its holding in United States v. Yerm an, 468 U.S. 63
(1984), the Suprenme Court further noted, "although the Court held
that the CGovernnent did not have to prove actual know edge of
federal agency jurisdiction, the Court explicitly reserved the
question whether sone cul pability was necessary with respect even

17



To concl ude ot herw se woul d i npose absolute liability for
all who trade on material nonpublic information, and this is not
the law. The WIllianms Act and Rule 14e-3 are concerned only with
tender offers. As the Second Circuit explained in Chestnan
"Unlike Rule 10b-5, Rule 14e-3(a) is not a general, catchall
provi si on. It targets specific conduct arising in a uniqgue

context— tender offers." Chestman, 947 F.2d at 464.

Mor eover, as repeatedly held by the Suprenme Court, "the
requi rement of sone nens rea for a crinme is firmy enbedded" and
"the existence of a nens rea is the rule of, rather than the
exception to, the principles of Angl o- Anerican crimnal

jurisprudence.” Staples v. United States, 511 U. S. 600, 605 (1994)

(citing United States v. United States Gypsum Co., 438 U. S. 422,

436- 37 (1978)); see also Morissette v. United States, 342 U. S. 246,

259 (1952) ("The contention that an injury can anobunt to a crine
only when inflicted by intention is no provincial or transient
notion. It is as universal and persistent in mature systens of | aw
as belief in freedomof the human will and a consequent ability and
duty of the normal individual to choose between good and evil.").
Thus, "offenses that require no nens rea generally are disfavored"

and "sone indication of congressional intent, express or inplied,

to the jurisdictional element."” Liparota, 471 U S. at 431 (citing
Yerm an, 468 U.S. at 75 n.14). 1In the Yerm an case, the jury was
gi ven a "reasonabl e-foreseeability" standard and i nstructed w t hout
objection fromthe prosecution that the governnment nmust prove that
respondent "knew or should have known" that his false statenents
were made within the jurisdiction of a federal agency. 1d.

18



is required to dispense with nens rea as an elenent of a crinme."
Staples, 511 U.S. at 606. Dispensing with the nens rea requirenent
is particularly inappropriate where, as here, such an
Interpretation would "crimnalize a broad range of apparently

i nnocent conduct."® Liparota v. United States, 471 U S. 419, 426

(1985). If Congress intended to prohibit all trading on materi al
nonpublic information, it could have easily done so. See id. at
427 (pointing out in the food stanp context that "Congress could
have i ntended that [a] broad range of conduct be nmade illegal" and

acted accordingly).

The governnment appears to viewthis as a case to further
a "trade at your peril" standard. (10/2/03 Tr. at 453:25.) Inits
closing argunment, the governnent stated, "Trade at your peril
because you can be violating the securities | aw when you trade on

material nonpublic information." (10/2/03 Tr. at 453:25-454:2.)'

6 In oral argunent, Cassese's counsel pointed to the

foll owi ng absurd result:
[OQne can inmagine a scenario wherein sonebody who wasn't
within the anbit of 10b received mterial non-public
i nformati on about a deal he was told would be a cash nerger
The person a couple days |later goes and buys the stock.
Unbeknownst to him the parties have decided instead to do a
tender offer. Al of a sudden he's guilty of a crine even if
he knew about the rul e and del i berately thought about [it] and
said to hinmself, I"mnot violating the rule because they told
me it's a cash nerger and not a tender offer.

(9/17/03 Tr. at 407.)

" See also 9/17/03 Tr. at 414:

The Court: Bottomline, you viewis that it is a per se
statute if you have inside information, and if
it turns out that there is a tender offer.

Ms. McEvoy: That's correct, you Honor, or substantial
steps towards a tender offer.
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The governnent l|later referred to the tender offer elenment in this
case as "a snoke screen" (10/2/03 Tr. at 503) and "irrel evant”

(10/2/03 Tr. at 515).°8

D. The Evidence is Insufficient to Establish that
Cassese Acted with the Requisite Mens Rea

In this case, there is no direct evidence that Cassese
possessed information about the form of the Conpuware and DPRC
transacti on. If Cassese possessed no information from which he
could reasonably conclude that a tender offer was nore or |ess
likely, the evidence is insufficient as a matter of law to

establish that Cassese had the requisite cul pability.

[ Counsel for the governnent]

8 The governnent correctly stated, "There is no requirenent

that M. Cassese knew there was a tender offer,” but then went on
toclaim "This was just a snoke screen . . . to distract you from
the evidence." (10/2/03 Tr. at 503.) Simlarly, the governnent
decl ared, "And the governnent did not nmean to suggest to you in any
way that M. Karnmanos told M. Cassese that it was a tender offer.

That point . . . is irrelevant. Under this statute, under this
charge, the governnent does not need to prove that M. Cassese knew
it was a tender offer. . . . It'sirrelevant.” (10/2 Tr. at 515.)

It is true that knowl edge of a tender offer is not a requisite for
l[iability, but this does not render the tender offer elenment "a
snoke screen” or "irrelevant." Rather, the government nust show
that Cassese believed he was violating the law, and he woul d not
have the requisite belief unless he believed there would Iikely be
a tender offer.
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Cassese had spoken to the rel evant Conmpware executives,
Eliot Stark ("Stark")? and Karmanos, on only one occasion each
Stark specifically testified that he never told Cassese that
Conmpuwar e i ntended to acquire DPRC or that the DPRC deal would be
a tender offer. Simlarly, Karmanos testified that when he spoke
to Cassese on June 21, 1999, he did not tell him that the DPRC
transaction woul d be a tender offer,'® nor did he provide any ot her
details about the transaction. Goldsmith also testified that he
never told Cassese that Conpuware intended to acquire DPRC and
never told himthat such a deal would take the form of a tender

of fer.

The remaining evidence offered by the governnent to
establ i sh Cassese's crinmnal intent, even when "viewed in the |ight
nost favorable to the prosecution,” at nost provides "equal or
nearly equal circunstantial support" for the conpeting inferences

of innocence and guilt. United States v. denn, 312 F. 3d 58, 70

(2d Cir. 2002) (quoting United States v. Lopez, 74 F.3d 575, 577

(5th CGir. 1996)). As the Second Circuit explained, in such a case

° Stark is the former executive vice-president for finance

responsi bl e for nergers and acquisitions at Conpuware.

1 This is notwithstanding the governnent's slip to the
contrary in its closing argunment (10/2/03 Tr. at 446 ("[Y]ou know
from the conversation between John Cassese and Peter Karmanos on
June 21, 1999, that Peter Karmanos provided certain information,
told him that the DPRC tender offer was going to occur. . ."),
whi ch necessitated an instruction fromthe Court (10/2/03 Tr at
467). This slip is particularly egregious com ng at the heels of a
war ni ng concerni ng the same ni sstatenment in governnment's sunmmation
in the previous trial. (9/18/03 Tr. at 616-20.)
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"a reasonable jury must necessarily entertain reasonable doubt,"

mandati ng acquittal. 1d.

1. Cassese's Use of Two Brokerage Accounts

The governnment argues that the fact that Cassese bought
the DPRC shares in two accounts, first in his Merrill Lynch account
and then in his Mrgan Stanley account, was an attenpt to avoid
detection by | aw enforcenent. The governnent contends that Cassese
chose to break the stock purchases up in two accounts so that he
woul d be buying the stock in small blocks that would escape the
attention of the regul ators. The governnent clainms that it was
suspi ci ous that Cassese bought a second tranche of 5,000 shares in
the Mrgan Stanley account, because he had enough cash in his
Merrill Lynch account to buy all 15,000 shares and had to |i qui date
his position in IKONin his Mrgan Stanley account to free up cash

to buy the DPRC shares.

However, Cassese's purchase of DPRCin two accounts coul d
have easily been the result of random circunstances. On the
norning of June 21, 1999, Cassese called Mschella to place an
order in his Mdrgan Stanl ey account but did not reach him Cassese
then called Pizzutello and placed an order for 10,000 shares of
DPRC with his firm instead. When Moschella returned his call
Cassese decided to purchase an additional 5,000 shares and

| i qui dated his I KON position to do so. Mschella was a friend of
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his sons, and Cassese could realize a substantial profit on the
| KON investnent. It is thus reasonable to conclude that Cassese
decided to realize his IKON profit before it dissipated, while
giving his sons' friend a comm ssion. Furthernore, according to
the evidence, it was typical of Cassese's investing pattern for him

to hold the sanme stock in nore than one brokerage account.

Mor eover, Cassese's purchase of DPRCin two accounts only
made his trades nore conspicuous, doubling the paper trail. | f
Cassese acted with a bad purpose to violate the | aw, he woul d have
tried to conceal his trades rather than making them so obvious.
Purchases of 10,000 and 5,000 share blocks are l|large by any
standard, and it is not reasonable to believe that they would avoid
detection, while buying a 15,000 share block would stand out
Cassese previously bought much | arger anmounts in both accounts so
hi s brokers woul d not have found anything odd if he had bought al
t he shares in one account. Furthernore, the NASD i nvestigator, the
governnment's witness, testified that every single trade, no nmatter

how smal |, can be easily found on the conputer system™

1 The government further points out that the NASD

investigator testified that trades are tracked through inquiry
reports, which record individual stock purchases by brokerage firm
not by customer. The government then argues that by placing trades
at separate brokerage firms, Cassese could make it appear as if two
different custonmers had made those purchases. However, this
argurment is unavailing since there is no evidence that Cassese
possessed this detail ed know edge i nto the manner in which the NASD
tracks securities trades. Furt hernore, Cassese traded in both
accounts under his own name, knowi ng that each would generate a
paper trail leading up to him
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2. The Timing of the DPRC Purchase

The governnent al so argues that the jury could infer that
Cassese acted willfully because he bought the DPRC stock on June
22, 1999, at 9:30 a.m, the day after the Karnmanos call. However,
i f Cassese believed it legal to buy the stock, he woul d have had no
reason to wait to nake the purchase. Cassese purchased the DPRC
stock the day after the Karmanos call, in his ordinary way -- in

the norning, in his own accounts, in normal anounts.

Cassese has further owned DPRC stock before, and it is
possi bl e to perceive his purchase of DPRC stock as sinply a way of

keepi ng abreast of the conpetition' s devel opnents and progress.

3. Cassese's Desire to Cancel the Trades

The governnment additionally points to Cassese's desireto
cancel the trades as indicative of his cul pable intent. However,
Cassese's desire to cancel the trades provides no evidence of his
intent at the tine he nade the trades. It reflects his attitude on
t he day he sold, not bought the stock. After the fact "consci ous-
ness of guilt evidence" is insufficient as matter of lawto sustain

a conviction. United States v. Johnson, 513 F.2d 819, 824 (2d Cir.

1975) (evi dence of consciousness of guilt is "insufficient proof on
whi ch to convict where ot her evidence of guilt is weak and evi dence

before the court is as hospitable to an interpretation consi stent
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with the defendant's innocence as it is to the Governnent's theory

of guilt."); see also denn, 312 F.3d at 69 ("Although false

excul patory statements to law enforcenent officials may be
circunstantial evidence of consciousness of gquilt and nmay
strengt hen i nferences supplied by ot her pieces of evidence, they do

no alone prove guilt."); United States v. King, No. 94 Cr. 455,

1997 W. 43617, at *14 (S.D.N.Y. Feb. 4, 1997) (holding that
conceal ment of insurance paynent after conpletion of an alleged
fraudul ent schene was "evi dence only of consci ousness of guilt, not

of guilt"); United States v. Ramrez, 894 F.2d 565, 571 (2d Cr.

1990) (evidence of flight can be considered as consci ousness of
guilt, but such evidence standing alone is insufficient to

establish guilt); United States v. Scheibel, 870 F.2d 818, 822 (2d

Cir. 1989) (defendant's fabrication of excul patory evi dence may be
consi dered as an indication of consciousness of guilt, but "cannot

be the sole basis for a conviction").

As recogni zed, "feelings of guilt, which are present in

many i nnocent people, do not necessarily reflect actual quilt.”

MIller v. United States, 320 F.2d 767, 773 (D.C. Gr. 1963). See

also L. Sand, et al., Mdern Federal Jury Instruction, Instr. 6-10

(while evidence that defendant used a false nane my suggest
consciousness of guilt, it is not sufficient alone to prove guilt);
Instr. 6-12 (sane regardi ng consciousness of guilt fromfabrication
of alibi); Instr. 6-13 (sanme regardi ng consci ousness of guilt from

di sgui sed handwriting); Instr. 6-14 (sane regardi ng consci ousness
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of guilt fromfalsification of evidence). Thus, Cassese's attenpt
to cancel the trades, even iif viewed as after the fact
consciousness of qguilt, is insufficient by itself to sustain a

convi cti on.

Furthernore, M. Pizzutello testified that it was Cassese
who remnded himto tell the FBI that he sought to cancel his
trades. This does not reflect a guilty conscience as Cassese did
not seek to hide the circunstances of his trade. Rather, it is
nore consistent with a belief by Cassese that he di d not hing wong

and know edge of all the relevant facts would clear him

4, Cassese's Conversation with Goldsmith

The governnment further points to Goldsmth's testinony
about a conversation he had with Cassese over two nonths after the
trades as indicative of Cassese's intent at the time of the DPRC
transacti on. Goldsmth testified that "in words or substance”
Cassese told him he had nade "a stupid mstake.” (Tr. 378-79.)
Goldsmith testified that he could not recall the specifics of the
conversation and only had "a vague recollection® of his
"i npression” and "take-away." (Tr. 208.) Goldsmth's testinony
t hus anobunts to no nore than that Cassese regretted buying t he DPRC
stock, which is not surprising given the amount of trouble it had

caused him Goldsmith, however, did specifically recall that
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Cassese never said that he felt he had done sonething "wong."

(Tr. 208.)

Goldsnmith's testinmony further provided the sol e support
for the governnment's theory that Cassese was angry that Conpuware
chose not to buy Conputer Horizons and that this "anger caused a
man who m ght not otherwi se have been disposed to violate the
securities laws to do so on this occasion, and did so know ngly and
intentionally.” (Tr. 379.) Thus, according to the governnent,
notivated by anger, Cassese willfully commtted securities fraud.
However, as the jury was instructed, "[t]he securities | aws do not
prohi bit people from purchasing stock when they are angry. It is
not a crine to buy stock when upset.” Furthernore, Goldsmth was
not even certain as to what if anything Cassese was upset about.

(Tr. 209.)

5. The May 4, 1999 lLetter of Intent

The May 4 Letter of Intent, offered by the governnent, is
not probative of Cassese's state of mnd wth respect to the DPRC
transacti on. Thi s docunent has nothing to do with DPRC and was
sent to Conputer Horizons approxinmately seven weeks before
Kar manos' phone call regarding the Conpuware/ DPRC deal.
Furthernore, it contains no evidence that Conpuware intended to
adopt a tender offer as its exclusive nmethod of nerger, despite

never having used one before. Rather, the Letter of Intent states
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t hat Conpuware woul d of fer to buy Conputer Horizons by tender offer

or cash nerger.

Moreover, there is no evidence that Cassese gave any
consideration to the form of the nerger. Goldsmth, the only
w tness who spoke to Cassese about the docunent, testified that
Cassese was mai nly focused on the offered price per share and that
he would have left the form of the transaction to his genera

counsel and outside | awers, as was his practice.

6. The Proposed Confidentiality Agreement

Li kewi se, the Proposed Confidentiality Agreenent has no
probative value with respect to Cassese's intent because there is
no evidence that Cassese ever reviewed the docunent or had any
reason to review it since negotiations never progressed past the
i ssue of price.?*? Goldsmith and Cassese never discussed this
agreenent, and as Goldsmith testified, Cassese would typically not
read such agreenents, leaving these sorts of details for his
general counsel and outside |awers to take care of. Mor eover
Cassese never signed the Proposed Confidentiality Agreenent, and
there are no markings on it. Al'l of the handwiting and other
mar ki ngs on Conputer Horizon's version of the docunment appear on

the Letter of Intent and fax cover page.

2 The limting instruction with regards to this Proposed

Confidentiality Agreenent is that the jury should only consider it
if it is shown that "M . Cassese read the docunent."”
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Even if Cassese had read the docunent, he still could
have reasonably concluded that any duty to keep discussions
confidential was not inplicated by the gratuitous sharing of
information, related to negotiations in which he and his conpany

had no i nvol venent .

7. Cassese's Personal Knowledge of
Securities Law

Besi des rel ying on Paragraph 8 of the Proposed Confi den-
tiality Agreenent, the governnment further <cites Cassese's
experience as a CEO for the inference that he would have "an
understand-ing of the securities |aws." (Tr. 380-81.) As the
government points out, Cassese was the Chief Executive Oficer for
27 years of a publicly-traded conmpany that routinely nade
securities filings. Al though the governnent's evi dence establishes
that Cassese was fanmliar to sone degree with certain aspects of
securities law, there is no evidence that Cassese's conpany ever
participated in a tender offer or had occasion to deal with Section
14(e) or Rule 14e-3. However, as the jury was charged, "M.
Cassese need not have known that he was breaking any particul ar | aw
or any particu-lar rule. He need only have been aware of the

unl awful nature of his acts.” (Jury Charge at 13 (citing Peltz,

433 F.2d at 54).)

In any case, the possession of know edge of the

securities laws could be perfectly consistent with Cassese's
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i nnocence. Cassese could have believed that he was entitled to
trade on Karmanos' information since it did not relate to his
conpany's stock, he was not an insider to the deal, he did not owe
any duty to Karnanos or Conpuware, and he had no reason to believe

that the formof the transacti on would be a tender offer.

8. The Government's Evidence in its Totality

It is further necessary to view the evidence "in its
totality and in the light nost favorable to the CGovernnent" in
consi dering whether "‘any rational trier of fact could have found
the essential elenments of the crinme beyond a reasonable doubt.'"

denn, 312 F.3d at 69 (quoting Jackson v. Virginia, 443 U S. 307,

319 (1979)). However, if all the evidence "viewed in the I|ight
nost favorable to the prosecution gives ‘equal or nearly equa
circunstantial support to a theory of gqguilt and a theory of
i nnocence,' then ‘a reasonable jury nust necessarily entertain a

reasonabl e doubt.'" denn, 312 F.3d at 70 (quoting Lopez, 74 F.3d

at 577). See also United States v. Mrtinez-Sandoval, No. 01 Cr.

307, 2003 WL 1442454, at *6 (S.D.N.Y. Mar. 6, 2003) (granting
defendant's Rule 29 notion because "[t]he circunstantial evidence
regarding Defendant's specific intent to join the [illegal
narcotics] conspiracy . . . equally supports conpeting theories of

guilt and i nnocence"); United States v. Harris, 942 F.2d 1125, 1130

(7th Gr. 1991) (reversing defendant's convictions for willfully
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evadi ng tax obligations because the "bare facts" are "as consi stent

with an inference of innocence as one of guilt").

This is the case here where even when t aken toget her, al
t he governnent's evidence of Cassese's culpability -- that Cassese
pur chased DPRC shares in two brokerage accounts, the timng of his
purchase, his desire to cancel the trades, his conversation with
Goldsmith, the May 4 Letter of Intent, the Proposed Confidentiality
Agreenent, and his personal know edge of securities |law -- give at
nost "equal circunstantial support” to conpeting explanations of
Cassese's intent. denn, 312 F.3d at 70. The governnent's
evidence thus fails to establish Cassese's guilt beyond a

reasonabl e doubt .

II. Cassese's Rule 29(d) Motion

Cassese is further conditionally granted a new trial
pursuant to Rule 29(d)(1). Fed. R Cim P. 29(d)(1) states, "If
the court enters a judgnent for acquittal after a guilty verdict,
the court nust al so conditionally determ ne whet her any notion for
a newtrial should be granted if the judgnent of acquittal is |ater

vacated or reversed." A newtrial is appropriate since:

(1) thereis insufficient evidence supporting Cassese's

crimnal intent;
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(2) the jury reached its verdict 20 m nutes after being
read background testinony, irrelevant to the issue

of Cassese's guilt; and

(3) evidence regarding Cassese's "anger notive" was

i nappropriately subm tted.

The governnent's anger-notive theory was unsupported by
the evidence, yet resulted in the introduction of irrelevant and
highly prejudicial evidence regarding Cassese's wealth. As
expl ai ned above, Goldsmth's testinony provided the sole support
for the governnent's anger theory, and Goldsmth was not even
certain as to what if anything Cassese was upset about. (Tr. 209.)
The government was thus unable to establish Cassese's anger and to
connect any di sappoi ntnment about the failed negotiations between
Compuware and Conputer Horizons, which ended in My 1999, to
Cassese's bad purpose to violate the securities |laws on June 2,

1999. *®

However, this theory enabled the introduction of highly

prejudicial and i nfl anmat ory evi dence and argunents in front of the

3 Furthernore, there are certain |ogical holes in this anger

theory. As the defense points out, it nmakes no sense for Cassese
torisk everything to make what was for hima small anount of noney
(the gain from the DPRC transaction anounted to |ess than 1% of
what he allegedly mssed out on when the Conpuware/ Conputer
Hori zons deal fell through). Mreover, Conpuware expressly left
open the possibility of a future deal with Conputer Horizons

Keeping this option open and maintaining good relations was the
whol e reason for Karnmanos' fateful phone call
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jury regardi ng Cassese's wealth, salary, and stock holdings. This
evi dence played into a bias agai nst people of wealth. |In contrast
t o what may have been al |l eged, any potential benefits Cassese stood
to gain froma Conpuwar e/ Conput er Hori zons transacti on stemred from
typi cal change of control provisions in his contract, bearing no

i ndication of his greed or other personal characteristics.

III. Cassese's Rule 33 Motion is Moot

As Cassese's Rule 29 notionis granted, it is unnecessary
to rule on his Rule 33 notion for a new trial in the interest of

justice.

Conclusion

Cassese's Rul e 29(c) and (d) notions are thereby granted,

and his Rule 33 notion is denied as noot.

It is so ordered.

New York, NY
November 13, 2003 ROBERT W. SWEET
U.S.D.J.
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